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GREENWAY TERRACE, LLC, a Washmgton
limited liability company,
Appellants.

The respondent has. filed a motion for reconsideration of the unpublished opinion filed
February 18, 2015.
Upon consideration of the motion, it is hereby
| ORDERED, that the motion for reconsideration is denied. It is further
ORDERED, that the opinion shall be amended aé follows: ‘
The first paragraph of the opinion is amended to read:

JOHANSON, C.J. — Greenway Terrace LLC and the Amended and Restated
Walker Family Trust (the Trust) appeal the trial court’s order of specific
performance allowing Tom Moyer Theatres (TMT) to relocate utility lines onto
Greenway’s property. Greenway’s primary argument is that TMT did not prove by

“clear and unequivocal evidence that TMT had the right to move the utilities onto
Greenway’s property under a 2001 purchase and sale agreement. We conclude that
TMT failed to meet its burden to demonstrate that it had a clear and unequivocal
contractual right to relocate the utility lines onto Greenway’s property. We reverse
the trial court’s orders of specific performance and for attorney fees in TMT’s favor
and hold that TMT is not entitled to specific performance. In light of this ruling,
‘Greenway Terrace, LLC is entitled to reasonable attorney fees on appeal as the
prevailing party and we remand for the trial court to make a new determination as
to the appropriate award of reasonable attorney fees incurred at trial. Accordingly,
we remand to the trial court for further proceedings consistent with this opinion.
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The second to last paragraph of the opinion is amended to read:

Accordingly, we reverse the trial court’s orders of specific performance and
for attorney fees in TMT’s favor. We hold that Greenway Terrace, LLC, as the
prevailing party, is entitled to reasonable attorney fees on appeal under the
Agreement and remand this case for the trial court to make a new determination as
to the appropriate award of attorney fees incurred at trial and for other proceedings
consistent with this opinion.

DATED this_Z7tf, day of < YU a il ,2015.
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)HANSON, CJ.
We concur:




FILED

COURT-OF APPEALS

U DIVISION 1T
IWSFEB 18 AM 9: 22
STATE QX WASHINGTON

- INTHE COURT OF APPEALS OF THE STATE OF WASHINGTON

" DIVISION I

TOM MOYER THEATRES, an Oregon
partnership, ’

Respondent, |

.V

- MICHAEL J. WALKER; DEBORAH A.
WRAY, and KRISTIN D. STUMP, Co-
Trustees of the Amended and Restated Walker
Family Trust dated August 18, 2001; and
GREENWAY TERRACE, LLC, a Washington

* limited liability company,

Appellants.

No. 45433-5-1I

' UNPUBLISHED OPINION

JOHANSON, C.J. — Greenway Terrace LLC and the Amended and Restated Walkér Family

Trust (the Trust) appeal the trial court’s order of spéciﬁc performance allowing Tom Moyer

Theatres (TMT) to relocate utility lines onto Greenway’s property. Greenway’s primary argument

. is that TMT did not prove by clear and unequivocal evidence that TMT had the right to move the

utilities onto Greenway’s property under a 2001 purchase and sale agreement. We conclude that

TMT failed to meet its burden to demonstrate that 1t had a clear and unequivocal contractual right

to relocate the utility lines onto Greenway’s property. We reverse the trial court’s orders of
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specific performance and for attorney fees in TMT’s favor and hold that TMT is not entitled to
specific plerformance. We also hold that, as the prevailing party, Greenway is entitled to reasonable
attorﬁey fees under tﬁe Agreement. Accordingly,, we rémand to the trial court for further
-proceedings consistent with this opinion. |

| | .FACTS

In 2001, the Trust sold approximately one-third of a pa:rcei of land to T™MT Dévelopment‘
Co., Inc. TMT Development Co. assigned its interest inl the land that it bought to TMT;I The
, ‘Trust retained its 'interest in the other two-thirds of the parcel and later conveyed that land to
Greenway.

This appeal is centered on the lahguage of the puréhase and sale agreement and an
addendum to that agreement that TMT’s and Greenway’s predécessors-in—interest executed in
2601 (the Agreement).. The Agfeement included an éasement permitting AGreenway to enter
TMT’s property to make repairs and perfoﬁn mainfenanée on utility lines under TMT"s property
that serve a mbbile home park on Greenway’s property. The disagreerﬁent in this 'ca'se is over the
language of the easemént’s relocation proviéion which states, in relevant part, that

[TMT] shall have the right to reloc'ate or alter utilities which are 1oc;ated in the 6.25

acres after closing, but in no event shall such relocation or alteration interrupt

[Greenway’s] utility service without [Greenway’s] prior express written consent.

. The cost for such alterations or relocation shall be the responsibility of [TMT].

Ex. 2 at 10. The purpose of this easement was to “facilitate future development” of both

Greenway’s and TMT’s parcels. Clerk’s Papers (CP) at 382. The easement was also necessary

! We refer to the plaintiff-respondents as “TMT” and the defendant-appellants as “Greenway”

because they were the parties-in-interest at the time that the actions that are the subject of this
_appeal occurred. - S
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because at the time that the Agreement was signed, the lend surrounding the parcels at issue had
not yet been deifeloped, and it was .“physically impossible” to move the utility lines onto
' Greeﬁway’s property. 2 Report of Proceedings (RP) at 174.

Beginning in 2002, Greenway and TMT had several .]_:'>roblemsf with the utilities that caused
service disruptions, incleding a contractof who tapped into the lines, leaking utilities, and new,
high-volume construction trafﬂc' across TMT’s property that 'damaged utility lines. In 2008, .
because new development had occurred and to avoid future disrup;cions,of service, TMT and
Greenway began to discuss plans to move the utilities en‘co Greenway’s property. In order to avoid
incurring any costs for the relocation, Greenway asked TMT to sién ; “Waterline Relocation -
Agreement” before it would allow TMT to move the utilities onto Greenway’s property. TMT
refused to sign the Waterline Relocation Agreement, claiming ’ghat it did not need Greenway’s -
consent to move the utilities and that the original Agreerﬁent gave it the right te move the utilities
onto Greenway’s property. lIn 2009, TMT sued Greenway for specific performance of the
Agreement. |

- At trial, G‘rreenway moved in limine to exclude certain correspondence between the parties’
attorneys and two TMT representatiyes, arguing thet these exhibits were evidence of compromise
or settlement,negotiaﬁons and, therefore,l inadmissible under ER 408. The trial court denied
Greenway’s motion, finding that the'cha'lle,nged exhibits were “indicatioﬁs of the carrying out of
the contract and interpretation of the contract post-contract.”‘ 1 RP at 19.

Following a Bench trial, the trial court found. that Greenway.“speciﬁcall& requested that
TMT move all of the Utilities in response to TMT’s proposed plan to move the waterlines and

water meter off of the TMT Property and onto the Greenway Property.” CP at 382. The trial court

3
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also found that Greenway and TMT “evidenced mutual agreement that leaving the Utilities on the
| TMT Property does not make s.ense and is contrary to their original intent.”?> CP at 382. Based on
these findings, the court concluded that TMT had met its burden of proving by clear aﬁd
unequivocal evi,dénce its contract right to move the utiliﬁes onto Greenway’s property. _’i"he trial
court ordered specific performance, requiring Greenway to permit TMT to relocate the utility lines

onto Greenway’s prbperty énd awarded attorney fees to TMT. GreenWay appeals.

| ANALYSIS |
I. CLEAR AND UNE(iUIVOCAI;’E.VIDENCE 1S LACKING

Greenway argues that the trial court erred when it awﬁrded specific performance because
cllear' and unequivocal evidence does not support the trial court’s conclusion that TMT had a
contractual right to move the utility lines onto Greenway’s ;.>roperty.3 We agree with Greenway
and hold that the trial court erred when it determined that TMT was entitled to specific performancé
" because the court’s findings of fact do not support its conclusion thathMT had a clear and

unequivocal contractual right to relocate the utilities onto Greenway’s property.

2 Greenway assigns error only to findings of fact 11 and 15. Therefore, the remainder of the trial
court’s findings are verities on appeal and are the source of most of the background facts in this
case. Humphrey Indus., Ltd. v. Clay Street Assocs., LLC, 176 Wn.2d 662, 675, 295 P.3d 231
(2013). ~ : :

3 As a threshold issue, Greenway argues that the trial court abused its discretion when it admitted
exhibits 13 through 18 and exhibit 20. We conclude that even if exhibits 13 through 18 and 20 are
considered, there is still insufficient evidence to establish that TMT had a clear and unequivocal

contractual right to relocate the utilities onto Greenway’s property. Consequently, we do not
* address this issue further. '
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A.. STAN]:)ARD~ OF REVIE\;V AND RULES OF LAW
We review a frial_cburt’s findings of facf for substantial evidence to support ;che findings
and then determine whether those findings of fact support its conclusions of law. Scott s
Excavating Vanc._ouver, LLC. Winlbckaops., LLC, 176 Wn. App. 335, ’341, 308 P.3d.791 (2013),
review denied, 179 Wn.2d 1011 (2014). Unchallenged findings of fact are verities on appeal.
Humphrey Indus., Ltd. v. Clay Street Assbcs.,.LL‘C’, 176 Wn.2d 662, 675,295 P.3d 231 (2013).
We make all reasonable inferences from the facts ir‘1 TMT’S favor as the prevailingpafty below.
“Scott’s Excavating, 176 Wn. App. at 342. We review the trial court’s conclusions of law de novo.
Scott’s Excavating, 176 Wn. App. at 342. | |
- Specific performance is appropriate Where “there is a valid binding contract; [and] a party
has committed or is threatening to commit a breach .o\f its contractual duty.” Crafis v. Piits, 161
Wn.2d 16, 24, 162 P.3d 382 (2007). A part).r seeking specific performance of .a contract right must
prove that it has the right to the performance that it seeks by ““clear and unequivocal’ evidence,”
lea.ving “no doubt as to the terms, chargctef, and existence of the contract.”” Kruse v. Hemp, 121
Wn.2d 715, '722, 853Pp.2d 1373_(1993) (quoting Powers v. Hastings, 93 Wn.2d 709, 717,713,612
- P.2d 371 (1980)).
B. ANALYSIS
We are asked to determin¢ whether TMT egtablished' that it had a clear'and uneqilivocél
contractual right under the Agreement to move certain utilities from TMT’s property onto
Greenway’s property. Reiyin‘g on the trial court’s findings of fact, we conclude that no such right

exists.
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The trial court’s findings on this point are as follows:

10.  The Easement states in part: “Buyer shall have the right to relocate or alter
utilities which are located in the 6.25 acres after closing but in no event shall
such relocation or alteration interrupt Seller’s utility service without Seller’s
prior express written consent.”

11.  Greenway specifically requested that TMT move all of the .Utilities in
response to TMT’s proposed plan to move the waterlines and water meter
off of the TMT Property and onto the Greenway Property.

12.  The purpose of TMT moving the Utilities, as intended by the parties as part
of the Agreement, was to facilitate future development.

13.  In the years following execution of the Agreement, the purpose of future
development continued to be a primary factor for both parties.

14.  No location for movement of the Utilities was specified in the Agreement,
however the parties intended that the new locat1on of the Utilities would

- facilitate future development.

15.  The parties have evidenced mutual agreement that leaving the Utilities on
the TMT Property does not make sense and is contrary to their original
intent.

16.  The evidence, common sense, and the hrstory of the case indicates that in
every way the parties are benefitted by moving the Utilities off of the TMT
property and onto the Greenway Property.

CP at 382. Based on these ﬁndmgs the trial court concluded that

Plaintiff has met its burden of proving by clear and unequrvocal ev1dence its
contract right to move the Utilities off of the TMT Property and onto the Greenway
Property, which right is consistent with thé parties [sic] original intention to move
the Utilities in a manner that would facilitate the development of each parcel of

property
CP at 383.
We examine these relevant findings in turn and as a whole, making all reasonable.

inferences in TMT’s favor, to determine whether the trial court’s findings of fact support its

conclusion that TMT is entitled to an order of specific performance permitting it to move the
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utilities onto Greenway’s property.t | Finding of fact 10' simply establishes that'lll.nder the 2001
Agreexrient, TMT has the right to rélocaté the utilities. Notably, the Agreement does not give TMT
* the right to relocate the utilities to any specific location. " The ter‘ms of the Agreement do not
provide TMT with the éxpress right to move the utilities onto Greenway’s property.

Finding of fact 11 states'tha_t Gréenway specifically requestéd that the utilities be moved
om;o .its property. But tﬁe recdrd shows that this request was made in /2008. And the fact that
Greenway may have ‘r-equestedfhat the'utiiities be moved onto ‘ité property does not mean that |
TMT had a contractual right to move them onto Greenway’s property. This finding is insufficient
to éstéblish .the parties’ intent in 200i or TMT’s claimed right to specific performance under the
2001 Agreement by clear and unequivocal evidence. | |

Findings 12, 13, and 14 are uncontested and simply demonstrate that relocation of the
utilities was alwayé, intended to facilitate future development of the property. In addition, finding
of fact 14 explicitly states that the Agréement does not specify a location ;co §vhich the utilities may

“be moved. While these findings suggest that the parﬁes should consider .“relocating the utilities

% As a threshold matter, TMT argues that Greenway should be precluded from assigning error to
the trial court’s findings of fact 11 and 15 and conclusions of law 1 and 2 because during a
summary judgment hearing Greenway argued that “I think Greenway wants [the utilities] moved
off of TMT’s property.” RP (June 7, 2013) at 20.. TMT argues that Greenway cannot now assert
a contrary position on appeal. However, TMT’s argument fails because Greenway argued in the
trial court, and here on appeal, that TMT does not have a specific right under the Agreement to
relocate the utilities onto Greenway’s property, not simply that Greenway agrees the utilities
should be moved off TMT’s property. Whether the Agreement gives TMT the specific right to
relocate the utilities onfo Greenway’s property is a separate question from whether TMT and
Greenway could agree between themselves on a plan to relocate the utilities off of TMT"s property.
" Greenway has not asserted a contrary position on appeal. :
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when planning future development, they do not'suppor.t the conclusion that TMT has a clear and |
unequivocal contractual right to move the utilities onto Greenway’s property. |

Fiﬁ;iing of faof 15 is equallybﬁnhelpful‘. It states, “The parties have evidénéed mutualt
agreement that leaﬁng the Utilities on thé ™T Préioerty does not make sénse and is contrary to
tﬁeir original intent.” CP at 382. Agaﬁ, tﬁis finding falls short 6f What is needed to clearly and
unequivocally define TMT’s right to relocate the utilities onto Greenway’s property under the

- 2001 Agreement. This flflding’s mention of the‘partieé’ “original intent” acknowledges ﬁnding of

fact 14, which states that the Agreement did not specify where TMT was permitted to relocate the
utilities bﬁt that future flexibility in development was the goal 'of' the relocation provision. The
issue here, howéver, is not what option would be the most flexible or what plan would Be thé most
reasonable or make the most sense today. Instead, the issue is whether the 2001 Agreement
provided TMT with a cleér and unequivocal right to relocate utilities onto Greenway’s property.

In addition, the evidence of “mutual agreement that leaving the ﬁtilities on the TMT
Property does not make sense,” CP at 382, comes from the parties’ discussions and proposals to
relocatga the utilities that. began in_2008 and continued until this suit was filed. Admittédly,
Greenway may have agreed in 2008 and thereafter thét moving the utilities off of TMT’s property
makes the most sense, but this subsequent agreement doeé not mean that the language of the 2001
Agreement gave TMT the right to move the utilities onto Greehway’s property over Gre_enway’s-
objection.

Similarly, finding of fact .16 fails to sﬁbport the trial court’s conclusion. The trial court
found that “[t]he evidence, éorrimon se~ns'e, and the history of the case indicates that in every way -

the parties are benefitted by moving the Utilities off of the TMT Property and onto the Greenway
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Property.” CP at 382. While the record may support this fact, it missés thé ‘pbint of this case:
TMT’s suit is for specific performance.of the 2001 Agreement. The issue at trial was not whether
the parties would .beneﬁt from moving the utilities c;ff of TMT’s property and that fact is not
relevant to establishing that TMT had a specific, qontractual right under the 2001 Agreement.
Specific perfbfrnanée of the terms of the Agreement required the triai court to make
findings that the Agreement clearly and unequivocally prdvides for' the specific rer.nedy sought—
relocating the utiiities onto Greenway’s propérty—éapd tﬂat there is no doubt as to the “‘tenﬁs,
character, and existence of the contract.” Kruse, 121 Wn.2d at 722 (qubting Powers, 93 Wn.2d
at 717, 713). Here, the trial court made ﬁo findings of fact that support a conclusion that Vthe
Agreemient clearly and unéquivocally gives TMT the right to, relocate the utilities onto Greenway’s |
property. Instead, thé 2001 Agreement is silent regarciing where the l;tilities would be relocated.’
Because.the trial court’s findings do not supp;)rt‘ conclusion of law 1, an order of specific
_performance was erroneous because the evi(ience does not clearly and unequivocally establish that
TMT had a contréctual right under the Agreement to relocate the utiliﬁes onto ’Greenway’s
property. Accordingiy, we reverse the trial court’s judgment ordering specific performance in
TMT’s favor. : ! |
| ~ II. ATTORNEY FEES |
Greénway requests reasonable attorney fees on appeal and at trial. RAP 18.1(b). Where a

contract provides for an award of attorney fees at trial, the prevailing party may seek to recover

5 Here, Greenway assigns error to findings of fact 11 and 15 and to conclusions of law 1 and 2.
However, even if we assume that findings of fact 11 and 15 are supported by substantial evidence,
the totality of the trial court’s findings fail to support its conclusions of law 1 and 2. Accordingly,

_ we do not address whether substantial evidence supports findings of fact 11 and 15.

9
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reasonable attorney fees incurred on appeal. . First-Citizens Bank & Trust Co. v. Reikow, 177 Wn.
App. 787, 799, 313 P.3d 1208 (2013). The addendum to the Agreement, which explains the
easement, specifically proviaes that “[i]f aﬁy arbitration, suit, or action is ins{citutéd to interinret or
enforce the provisions of this Agreement, to rescind this Agreement, or otherwise with respect to
the subject matter of this Agreement,” the prevailing party “on an issue” is entitled to “reasonable”
attorney fees. Ex. 2 at 11. As the prevailing party, Greenway is entitled to the reasonable attorney
fees it incurréd at trial and in thlS appeal.

Accordingly, we reverse the trial ;:ou.rt’s orders of specific performance and for attorney
fees in TMT’s favor, hold that Greenway is entitled to reasonable attorney fees under the
Agreément, and remand this case for further proceedings consistent with this opinion.

A maj ori.ty of the panel having determined that this opinion will not be printed in the
Washington Appellate Reports, but will be filed for public record in accordance with RbW 2.06.040,

it is so ordered.

We concur:
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